In'the Matter o?-

Norths1de Qanltary Landftll,

Inc.

_ Docket No.

INDO0S50530872

BEFORE THF ADMINTSTRATOR

U.S. ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D C.

RCRA Appeal N

ORDER ON RECONSIDERATION

On Apr11 19, 1985, Nofthside Sanitary Landfill,

RPLHVED

DEC

~21985

' ‘:‘l[‘ n l,
o. 84-4

Us EPa RECORDS

Inc.

NTER REGION 5

(Petitioner) moved for recons1deration of the Admtnistrator s

Order Denying Revxew dated Apr;l 3, 1985.

The Order Denying Review correctly conciuded that the

issue raised by Petitionef should not be reviewed“under 40 CFR

§124.19.

Nevertheless,

reconsideration is warranted to . revise

and clariﬁy the leqal basiS'For the denial of réview-and to

respond to Pet1t1oner s c1a1mq that 1t has been denled the

opportunlty for a hearinq.

n the oriq1na1 petition ‘Filed under 40 CFR 5124 19 (1984),

Pet1t10ner requested review oF EPA Reqlon V'

ments"

response to com=~

1seued in conjunction with the den1a1 of Petitloner s

. final RCRA perm1t.

-1/

1/ Letter (pet1r10n), dated Movember 8, 1984, from John W.

Bankerr

Sr.,

Pr951dent, Norrhs1de Sanitary: Landflll,

Inc.

'Petitloner requested rev1ew'for the put—
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pose of havfnq the resndnse to ehmments restated_"to correctly
refiect that the 'Old Farm Area"{é-noelincluded in Northside's
Interlm Part A Permlr, and hence should not be subsoquenrlv
referenced in a Cloqure Procedure . . ..._ No reference tro tne
'‘0ld Fdrm Area' wae made in the Part-A Interim Permit and/or
Applicatjqp.f Petitioner twiee stated, however, tha; it was:
not objecting to EPA's final decision_to deny the permit. EPA
Region V responded to-the petitieniand urged denial-of-review
on ﬁne-qreunds that (i) Petitionef.isanot.entitled to have the
permit decision reviewed since it is nd; contesting the denial
of the permit, and (ii)lthe 01d Farm Area should be snbjeet ko
' tne'éiosure requirement because'Petitionef, in.its RCRA Part A
permit application; clearly delineated its hazardous wasne
.faéility, on d1aqrams and an aerial photograph, as_inCIUdinqa
the 0l1d Farm Area. 2/* Petitioner responded, arqﬁingnthat (i)
.”EPA's finding regarding the 014 Farm Afea is'subject'to.review
under 40 CFR 5124.i§;-and (ii) Region V "has argued ‘out of
contexﬁf the hand-drawn mao7. . . and the photoqraph contatned
in North51de s hazardous waste permlt application of November
25, 1980. _3/ f [ - | -

As the issue was rhus framed by the parties' .submissions

- on, appeal, there appeared to be a- dlspute over the location of

'_the fac111ry s boundaries, that is, d1d the 0ld Farm Area Eall,

2/ EPA keqion v ReeponSe, fi1ed'January 11, 1985,

-3/ Pet1t10ner s Response to Reqion V's Response, dated
January 22, 1985. ) . .
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within the boundaries of the Facility? EPA arqued that it did

and Petitioner arqued that it did not. Both partles appeared

to assume that 1nc1us10n would mean thar the Ol1d Farm Area had

td be elosed in accordance with the.RCRA requirements qoverninq

closure of hazerdous waste Facilities. Petitioner opposed such
a result% contendinq_thet.no hazardous.uaste activities_teok‘
place at the 014 Farm Area, and, therefore, eccoraihq to Peti-
tioner, closure of that area .should not be required. tReqion.
v, oh_the.other,hand, favbred”ciosure irrespective of the pre-
sence .or absence ef-these actiuities; for 1t took the p051r10n.
that closure must be effected throuqhout ‘the ent1re facility-
unless the hazardous ‘waste porr1ons were: seqreqated From
adJacent non- hazardous waste portlonq-—- wh1ch they were not,
according to Region V. _ |

In my Apr11 3,;l§SS Order Denyinq Review, I held that the -

issue of the fac111ty s boundaries was rev1ewab1e but I denled

i

‘review on the qrounds-that Pet1t1oner'd1d not sustain its burden

of show1ng that the Re01on 8 permit determlnatlon was . clearly
erroneous or otherwise subject.to_review._ In rul1nq that the
issue of the facility's boundaries was reviewable, I made the "
foilowing observation regarding the importance of the issue
raised by the: parties:
"i:agree with petitioner that it has raised an issue
which is reviéwable under §124. 19. The location and
dimensions of a hazardous waste facility are probably

two of the most rudimentary pleces of information that go
into a proper permit decision. "If the permlt dec1sxcn

does not identify where the facility is located, or how big
it is, the permit decision cannot be implemented successfully
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- regardless of the outcome of the decision. This is particu-
larly apparent 'in the present case, for either including
or excluding the 0ld Farm Area will Sanlflcant]y alter
the area of Petitioner's landfill that is subiject to the
c]osure and posr—c]osure requirements of the regulations,
40 CFR Part 265 (Subpart G). Therefore, even though Peti-
tioner has stated that it does not object to the denial of
its permit, I am persuaded that the matter which Petitioner
is raising. is such an integral part of the pprmlt decision
that it is the kind of matter which can be reviewed under
§124.19. (Footnote omitted.] .4/

Ealies o

‘On reconsideration of the April 3.Order, it appears,that

a2

the.foregoihq.language_is being construed by the_parties to
mean or imply that Region V had the authority to determihe the L
scope of olosure procedures dUrinq the course of the perﬁit | .
denial proceedihgs. -Ahy such'cohstruetion_of'this language ‘is-

in error in the context of this case because Indiana'had heeh
_granted the authority to make the closure determination purSuant£
‘to §3006 of RCRA, a faét that'was.hot brought'to light in the
parties' originallsubmissions; Sections'3006(b)_and (c) provide
“that when a qualified state receives authoriaation the federal
program is susbénded ahd the hazardous_waste program operates'
under state law;, In this instance, indiana_received a so-called.'
Phase 1 authortzat1on on Auqust 18, 1982,.which gave the state
the necessary authority to approve the closure plan oE any
'fac111ty whose permlt appllcatlon has been den1ed by EPA. See

40 CFR §271.128(e)(2). Under a Phase I authorization EPA

retains the authority to issue permxts T . and, therefore, was

4/ Order at 2-3.

5/ See 40 CFR §270.1(c).
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phe.proper'authoripy to issue the permit denial. However, ha-
cause of the Phase I authqrjéation,'EPA was nof Ehe_nroper
authority to decide'which arcas of the facility should clbse -
Indiana'yas.i Consequently, to the extent that Region V's
réSponse Lo comméhts purports to hake findings regarding whether

or not the O0ld Farm Area must be.closed,'thdse fFindings are

without leqgal effect, for any such-fihdinqs are for Indiahé to

" S

maké.pur5uan£'to i;s Phase'I_agthorization.

Also, on reconsideratiqn of the April 3 Order, Ilqoﬁclude
that it wrongly implies that any area thét is part of the
facility for permitting purposeé‘must automatically:be dlbsed'
if the permit_Fdr,Ehe Eaéilitflis denied. Ahy such impiication é'
is in efrqr because it would.ignoré_the crUCial distinction.

between permit determinations, which decide whether and_under

what conditions waste may be managed on the'brdperty,'and

closure determinations; which are concerned wiﬁh'which:areas‘

were used Edr.hazardoﬁs waste.management and what épééific
technical réquirements, such as covéé or maintenance'requireménts,
shdﬁld apply ﬁo those areaé;_ In the case of permit determina-
tions, the qeographic_area of thé “faqilityﬁ_is-ﬁot limifed.tOg
the ‘areas of.the pfope;ty where hazardbqs.wastes_até_cﬂrrently'
managed bﬁt:;ﬁther-include.all contiguous property under the
owner or Ope§atdr's control. The property ﬁdundary of this:

area defines the area wheré_the owner or'operatpr.is aJtho?ized
to ttéat, store or dispose of hazardéus wésﬁé: and it'représén£s

the broadest extent of EPA's jurisdiction under_sectioné'3005(a)
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and (e) of RCRA. Sce 47 Fed. Req. 32288-89 (July .26, 1982);

50'Fed. eq. 28712 (July 15, 1985). Closure determinations, 1in

— e ——

contrast, are likely to he more 11m1ted in qeoqraphxc scope,
since they are concerned with the areas within the houndartes

of a fac111ty rhat are actually used for hazardous waste manaqe—
ment, thus ensuring that any hazardous waste remalnrnq after
closure does not'pose'a threat to huhah health or the.environ—
ment. See 40 CFR 5265;111; .Accordihdly,.the closure requlae
tlons in general only burden:areas-of the facility where'treat-
ment, storade, or disposal operations took place.after_Novehberd
19, 1980, i.e., the date EPAJscclosure regulatiohs took effect.J

See 45 Fed. Reg. 33,170, 33,197 (May 19, 1980). Consequently,

identifying the boundaries of a Facility for purposes of a

permit denial does not necessar1ly define the areas of a faci-

6/

lity that must be closed pursuant_to.a'closure plan.

in'view of the fOreqoinq, Petitioner's claim that it has
been denied an adequate hearlnq on the closure determ1narlon
must be rejected. Indlana, not EPA, "has the authority to approve
Petitidher's closure'plan, 1nc1ud1ng the_respon51h111ty to

\

6/ Althouqh EPA's closure requlations refer to closure ‘of the
"facility," see, e.g., 40 CFR §§255.111, 265.112, the more
specific references to individual types of -units, such as waste
piles and landfills, make it clear that closure was meant to
apply only to the areas that are- actually used for hazardous

" waste management. 40 CFR 265 (Subpart L -- waste piles) and

(Subpart N -- landfills). The preamble to these regulations

. confirms that the specific reaquirements were generally meant to

apply only to areas of actual-use.' See 45 Fed. Reqg. 33,170-171
(May 19, 1980). Hence, "facility"" in the context of closure
refers to the land, structures, and.other property and equip-

(next page)
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: dec1de which arcas of the fac111ry have to comply with spec1f1c

closure requ1rcmenrs such as the requlremenl for a Flnal cover.

Because state law has superseded the federal closure require-

ments, 40 CFR Part 265 (Subpart G), the closure proceedanq
will take place under the procedures established by .the Tndiana
regulatlons corresponding to the federal recu1rements, ?/ and
the closure plan.must comply with rhe standards set out in
Indiana law. Petitioner will therefore have the opportunity to .

present its arqguments to the state. The Region's statement -

that the 01d Farm Area must close cannot.be viewed as a'final

.action 1mp051ng closure obl1qaf1ons on Pet1t1oner, for the

8/

statement is without legal effect as prev1ously stated.

(Footnote No. 6 cont'd)

ment used for hazardous waste managemedt, not to- the fullest
extent of EPA's statutory jurisdiction under sections 3004 and

3005 of RCRA. 'See 40 CFR §260.10.

7/ The federal regulations contemplate that closure require-
ments for a facility will be determined separately, after the
permit denial proceedings have been completed, 40 CFR §265.112
(c)(l). "The owner or operator has the opportunity for comment

" and possibly a hearing before adopt1on of any final closure

plan, 40 CFR §265.112(d). o

'8/ At most, the Reqion s response in this case informed the appli-

cant and interested parties of EPA's opinion on an issue raised
at the public -hearing on Petitioner's permit denial. Further-.
more, there 'is. no reason to suppose, as Petitioner appears to,

that EPA's finding will preclude. the state from making its own

finding based on the evidence subm1tted to it. It is well
settled that an administrative agency's factual determination
provides a basis for collateral estoppel only if the agency is

.acting in a judicial capacity and reaches a final determination

(next page)
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Grantinq'Petitionerlen addirional hearing in a Eederal'
.administrakive forum would not-oniy celi the state's’authority
-into-queetion ;- by requ{ring EPA ro decide a state law matter
- but.woold also undoubtedly duplicate the efforts of state
.,officialel Inasmuch as éetitioner does ﬁot challenqe its

permit denial butjwishes only to be heard-on the issue of its °

closure ob11qat10ns, no purpose would be served by the subm1551on'

of such ev1dence in a Federal rather than a state proceedlnq.
Indeed, Petitioner admlts-that some of the information it
wiehes.to submit toc EPA has e1ready been submitted in:state
proceedings. Tﬁe state admihiétrarive-agency therefore provides
the proper Forum-for reeolv1ng auestlons about Petltloner s :
.closure obligetions.lg/

For the reasons stared, the April 3, 1985 Order Denving.

Review is revised end clarified as follows: Region V's findings

(Footnote No. 8 cont'd)

. of an iseue properly before it, when the parties ‘have fair

opportunity to litigate the issue and to obtain judicial review. .

See, e€.g., United States v. Utah Construction & Mining Co., 384
U.S. 394, 422 (1966); Bowen v. United States, 570 F.2d4 1311

(7th Cir. 1978). AsS these principles reveal, Petitioner's

fears that the Region has usurped the state's authority are :
' qroundless. Here, there was no formal hearing: the Region made -
its statement in response to a comment made at an informal

public hearing. The Region's finding relates to an issue which
is properly before the state, not EPA, and which is not review-
able as part of EPA's permit decision. The state is free to
exerc1se Jts requlatory authority. : o '

9/ When a state has been authorlzed to. adm1nister some hut not
all of the hazardous waste management program, EPA should _
attempt to organize administrative procedures so as to avoid
conflict with state dec151onmak1nq authority and minimize
dup11car1on and overlap as much as possible. :

JURTY )
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respecting closure of the Old Farm Area, which are set forth in

" the Region's "response to comments" accompanying the denial of

Petitioner's permit, are without legal éffecﬁ}-fbr.lndiana, nok

EPA, is the propér-aﬁthority to make closure deﬁerminaticns
respecting Petitioner's facility, including approval or dis-

approval of Petitioner's closure plan. Therefore, no purpose

wouid.be served by granting Petitioner's request for a hearing.

In all oﬁher_resbects, the Order Denying Review is affirmed and

the petition for review is denied.

So ordered.

Lee M; Thomas
. Administrator

pated:  NOV 27T 1985
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